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In the  Matter of ) .. 

1 WC Docket KO. 02-361 
Petition for Declaratory Ruling that AT&T’s ) 
Phone-to-Phone IP Telephony Services Are ) 
Exempt from Access Charges 1 

COMMENTS OF NETZPHONE, INC. 

Net2Phone, Inc., (“Net?Plione”), files its Comments in the above-captioned 

docket pursuant to the Federal Communications Commission’s (“Commission”) 

November 18, 2002 Public Nolice.’ 

The issue presented by AT&T Corp.’s (“AT&T”) request is simple. Namely, 

whether carriers such as incuiiiberit I o a i  exchange carriers (“ILECs”) may engage in 

self-regulation and self-help measures in assessing access fees on unregulated voice over 

Internet protocol (“VOIP” or “IF‘ voice”) services. The resounding answer is clearly, no. 

The passage of the Telecommunications Act of 1996 (“1996 Act” or “Act”) 

signaled the end of anti-competitive practices and self-help measures taken by dominant 

carriers in  order to further entrench their monopolies. The Act left to the Commission the 

responsibility to establish regulations implementing ;‘a pro-competitive, deregulatory 

national policy franie.ivorli.“‘ ‘Prior to passage of the Act and various pro-competitive 
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measures taken by the Commission in implementing the Act, dominant carriers such as 

ILECs, engaged in self-replation simply because they could. This is no longer the case. 

In promoting a dereglatory competitive environment, th? Commission stated that 

enhanced senices or information services such as VOIP are not regulated under the Act 

as telecommunications The fact that this policy was confirmed time and again 

in various proceedings makes this indisputable.“ Net2Phone urges the Conlnlission to 

affirm its existing policy to state that carriers cannot engage in self-help by imposing 

access charges on VOIP and IP telephony services. 

The origin of the enhanced services classification was the Federal 

Communications Commission’s decisions in the Coiripirrer- I and Co/ripirrer II 

proceedings, in which the Coinmission developed the categories of “enhanced service” 

and “basic ~ervice .”~ The Commission defined “basic service” as the provision of “pure 

transmission capability over a communications path that is virtually transparent in terms 

of its interaction with customer-supplied By contrast, enhanced services 

refer to: 

services, offered over common carrier transmission facilities used in interstate 
communications which employ computer processing applications that act on the 
format. content, code, protocol or similar aspects of the subscriber’s transmitted 
information; provide the subscriber additional, different, or restructured 
information; or involve subscriber interaction with stored information.’ 

’ See Regidatoiy aiid Policx Probleiiis Preseiired by the Iiirevdeperiderice of Coiirpicrer mid Coriiii~iiriicarioiis 
Seisicrs arid Faciliries. 28 FCC 2s 267 (1971) (“Computer I”): see also ,4irreiidiiceiit ofSecrioii 64.702 o/ 
rite Coiiiiiiissioi~ s Rules aiid Regiilarioiis (Secoiid Coinpurer liiqiiin~,77 FCC 2d 384 ( 1  980) (“Computer 
ll“): see also, Iiiipleiiierirarioii of [lie ;Vori-.4ccoiuiriiig SaJeg-iiards of Secrioiis 2 i l  arid 272 of the 
Coiiiiiiuiiicarioiis,4cr of 19-13. 11 FCC Rcd 21905 (1996); see also. l i i  rile iriatrer of federal-Stare Joirti 
Board 011 Liiii.ersa1 SeiTice. CC Docker To. 96-45. 15 FCC Rcd 11501, Relcase Sumber 98-6;: (released 
April 10, 199s). (Cniversal Service Order) . 

‘ Coiiip~trer I aiid Computer 11. 

’ Id. See also 47 C.F.R. $ 61.702. 

Id. 
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The Commission’s goal in creating this nelv classification was to enhance competition 

and foster increased technological development in the computer industry by keeping it 

free from regulation. The dichotomy established by the Commission in the various 

Coriiputei inquiries was later codified in the 1996 Act: in which basic senices are 

encompassed in the definition of “telecommunications‘? and enhanced services fall ivithin 

the broader category of ”information services.“’ 

Since establishing the basidenhanced distinction, the Cominission has generally 

reviewed technology on a case-by-case basis to detemiine its proper classification. In the 

case of IP voice services it is apparent that such services are properly classified as 

“enhanced.” Providers of Internet services, including providers of Internet voice 

services, process data, convert it from one forni to another, add protocol infonnation, 

process protocols, and perforni a host of other tasks that necessarily change the fonii of 

the information during transmission and therefore, constitute an enhanced information 

service. As such, IP voice applications fit within the definition of enhanced services 

established by the Com~nissioii.~ VOIP services do not offer “pure transmission 

capability”. nor are they “transparent in terms of interaction with customer-supplied 

information.”” The processing perfonned on voice transmissions camed over the 

Internet, whether it originates from a traditional telephone or a coniputer is distinct from 

that of conventional switched voice transmissions. 

See Iiriplerrierirarioii of die ,Yori-.4ccoiiiiririg Sakgiiards of Secrioris 771 arid 272 ofrlie Coiririiuriicarioiis 
Acrqf1934. I1 FCCRcd21905.atpara. 103(1996). 

See gerieraI!i,. Coiiipiirer I mid Conipiirer 11. arid Liiii.ersai sei-r.ice 0 1 . d ~ .  See aiso. .~ccess Charge 
Reforin; Price Cap Pe~or-r,iarice R e v i m  for Local E.xcliarrge Carriers; Traiisporr Rare Srriicnire and 
Pricing €rid User Coriirriori Line Cliarges. First Repon and Order. 12 FCC Rcd 13992 at para. IO (released 
May 16; 1997; see also .-Lccess Charge Refonti Order .4ccess Charge R<fofpmi Price Cap Pe$onnarice 
Rerieit..for Local Esclraiige Can.iers. Sotice of Proposed Rulemakng. Third Repon and Order. and Sorice 
ofhq-, 11 FCCRcd21354arpara. ZSS(1996). 
Io Conipiirer I1 at 420. 
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To date the Commission has treated all new and emerging VOIP services as 

falling Jvithin the enhanced services exemption to rezulation. The Commission has 

appropriately taken a carehl and restrained approach to imposing any regulations on 

VOIP and IP telephony providers. With regard to access charges, the Commission has 

held that: 

“The mere fact that providers of information services use incumbent LEC 
networks to receive calls from their customers does not mean that such 
providers should be subject to an interstate regulatory system designed for 
circuit-switched interexchange voice telephony.”’ 

The treatment of VOIP as a telecommunications service subject to access charges is 

therefore, inappropriate and necessarily prohibited. 

Aside from the numerous FCC decisions staling the FCC’s policy to refrain from 

regulation, ILECs’ imposition of access charges on emerging VOIP technologies and 

services is in direct opposition to the Commission’s regulations. Rule 69.5, describes the 

“persons to be assessed” access charges.” Specifically, Rule 69.5(b) states that 

“[clarrier’s carrier charges shall be computed and assessed upon all interexchange carriers 

that use local exchange switching facilities for the provision of interstate or foreign 

telecoriir,iitriicatioris services.”” Emphasis supplied. There is no ambiguity in the 

Commission‘s rules. Prior to the imposition of access charges for any service. that 

service rmrst first be determined as a telecommunications service 

As stated above, the Commission has not made such a determination with regard 

to V O P  and IP telephony senices. Accordingly, the imposition of access charges on 

Id. 
I‘ 47 C.F.R. 69.5, 
‘j Id. 



these senices runs contrary not onll- to the Commission's stated policy to refrain from 

regulating information services, but also to the Commission's regulations specifiing that 

only  telecommunications senices" may be assessed access charges. 

Simply put, the single issue presented by AT&T's request is narrow and does not 

require a complicated analysis to determine the classification of E' voice services. As 

stated above, that determination has already been made. IP voice services do not fall 

within the existing definition of telecommunications services. Accordingly, camers may 

not impose access charges on unregulated services such iis VOIP and shotild be directed 

to comply with the Commission's stated policies and regulations. 

CONCLUSION 

For the foregoing reasons, Net2Phone requests that the Commission declare that 

all VOIP services are exempt from access charges and prohibit any further imposition of 

such charges on VOIP providers. 
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